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This reply brief is limited to the single question 


specified by this Court, as contained in the letter of the 


clerk of this Court dated January 6, 1967; that is, whether 


the order appealed from is an appealable order. 


THE ORDER APPEALED FROM WAS A FINAL 
APPEALABLE ORDER 


The petition implies that this jurisdictional issue 


is raised for the first time by the petition. This is not true. 
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Prior to briefing on the merits, appellees moved to dismiss 
the appeal on the grounds now urged. After argument, this mo- 
tion was denied by order of February 9, 1966. Aside from star 
decisis, this order was, we submit, plainly correct. 

Appellees are arguing that, since the matter was re- 
manded for further proceedings within the Department of the In 
terior, the Court's order is not a final order. But the issue 
is whether the remand was proper. The judgment was certainly 
final as to that. The position of the appellant is that the 
district court erred in ordering the case remanded for the 
holding of a hearing. The order of remand entered in this cas 
would have required the Land Office Manager to adopt a procedt 
which is contrary to many years of administrative practice wi 
in the Department of the Interior. The order of remand was n 
entered for the purpose of giving "an administrative body an 
portunity to meet objections to its order by correcting irreg 
larities in procedure, or supplying deficiencies in its recor 
or making additional findings where these are necessary, or § 
plying findings validly made in the place of those attacked a 


invalid.” Ford Motor Co, v. Labor Board, 305 U.S. 364, 375 
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1939). On the contrary, the order appealed from would have 
‘eturned this matter to the Manager of the Land Office at 
acramento for the conducting of an adversary type hearing 
hich is not required by any statute, regulation or departmen- 
al order. The correctness of the district court's order, 
hich involves only a legal issue, would not have been affected 
m any way by hearings conducted under the remand. 

The authorities and points presented by the appellees 
nm support of their petition for rehearing have no relevance 
30 the basic issue presented by this appeal. Ford Motor Co, v. 
wabor Board, 305 U.S. 364 (1939), holds simply that an admin- 
Strative agency may request the return of a case to it to per- 
iit additional evidence to be taken, new findings to be made, 
ir to permit some defect in the record to be supplied. 

Appellees' argument proves too much. It would mean 
hat an administrative agency could never seek appellate re- 
‘lew of a district court holding that, in some respect, the ad- 
linistrative proceedings were invalid. So far as this mandamus 
ase is concerned, the judgment of remand ends the case. In 


act, because of optional venue, a further review after remand 


ee 


might be in another court in another circuit. 

Moreover, if appellees are right and the judgment 
does not determine anything with finality, the administrative 
authorities believing the decision to be wrong and having no 
right to review it, may ignore it. The absurdity of such re- 
sult is apparent. 

CONCLUSION 

The order appealed from was clearly an appealable 
order. 
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